INTRODUCTION
Luxurious goods are status symbols. People see a woman with a GUCCI@ handbag or a man wearing a ROLEX@ watch and immediately recognize that these are expensive, lavish items. Clothing, accessories, cars, electronic devices, restaurant choices, and jewelry are all material goods or services that can symbolize wealth.' For many, it is important to be seen possessing these luxurious items.
2 This is why online auction websites offering imitations of luxurious goods are enticing; why pay full price when you can get a visual status symbol for less? Unfortunately, many consumers are being duped into purchasing goods that are not "genuine." It is an unpleasant surprise to receive a fake ROLEX@ watch in the mail, especially one looking nothing like a real ROLEX@ watch. The world has taken notice of the sale of counterfeit luxury goods on online auction sites, and the sale of these counterfeit products has outraged the brand owners of the genuine luxury products.
Commercial counterfeiting is the practice of placing a fake trademark on a product, often of lesser quality, in order to make the product outwardly indistinguishable from the genuine product and intentionally deceive consumers as to its source. 4 eBay@, Inc. ("eBay"), one of the world's largest online auctioneers, has been hit with several lawsuits claiming that its online auction website should be responsible for policing these counterfeit goods and trademarks. The charge has been that eBay should police the use of trademarks of genuine luxury goods manufactured to assure that goods sold on its auction website are not counterfeit. 5 Two recent decisions, one from the United States, Tifany Inc. v. eBay, Inc. 6 ("Tiffany"), and one from France, Louis Vuitton Malletier v. eBay, Inc. 7 ("Louis Vuitton"), show a difference of international opinion as to whether online auctioneer eBay should police trademarks. France wants eBay to take preventative measures on its auction website to stop the sale of counterfeit French goods, 8 while the United States believes it is the trademark owner's job to police their own brands to stop potential online counterfeiters. 9 These two decisions have left the United States, France, and other countries scratching their heads about how to handle counterfeit goods on online auction sites such as eBay.
Based on these recent decisions, online auction sites find themselves free of liability in one forum, but liable in another. United States' trademark laws do not force online auction internet sites to actively search for trademark infringement.' 0 The trademark owner bears the principal responsibility to police and protect its brand from infringers or those producing counterfeit goods. In France, eBay was found liable for selling counterfeit French goods on eBay's French auction website and was ordered by the French court to pay sixty-one million of dollars in damages." LAWYER (Oct. 13, 2008), available at http://www.law.com/jsp/tx/PubArticleTX. jsp?id=1202425182603 ("No longer confined to street corners in large cities, the market for luxury knock-offs has moved on to the Internet, where it is easy for counterfeiters to sell goods online and evade prosecution."). One possible problem that could result from these divergent opinions is an international polarization of trademark law. Some countries could begin to follow France's lead, forcing internet auction sites to police trademarks,1 2 while other nations impose this duty on trademark owners.' 3 France and the United States are not the only two countries to have divergent opinions on policing online auction sites. Both Belgium and Germany have come to opposite conclusions as well, with Belgium ruling similarly to the United States and Germany ruling similarly to France. In Belgium, L'Oreal brought a case against eBay "accusing the company of not doing enough to prevent the sale of counterfeit goods posted on its auction and sale sites."' 4 The Belgian commercial court ruled that the world's largest online auctioneer did not have 'a general monitoring obligation' of what is offered on its site.' 5 In contrast, Germany's highest court ruled that the German branch of eBay had to attempt to prevent the sale of fake Rolex watches on its auction website.1 6 The German court also told eBay that it "is obliged to take all reasonable and technically possible steps to ensure that fake Rolex watches are not put on auction on its site."' 7 Therefore, the dilemma of who should police online auction sites is not only a problem in the United States and France, but a problem affecting other countries as well. This Note will focus only on the United States and France, but will keep in mind these other decisions.
With the United States ruling for eBay and France ruling for the trademark owner, this could be the beginning of the end for a fair and open online marketplace, as auction sites struggle to follow multiple international laws to avoid being sued. The French judgment also affects free-trade on the internet, leaving open the possibility for France to begin censoring (blocking) online auction sites for fear that French citizens will buy counterfeit French goods.' 8 Unless the United States and France can harmonize their competing auction website trademark decisions, online censorship could occur and citizens in a number of countries might find themselves blocked from online auction sites like eBay, Amazon, and Yahoo.
These decisions also affect other online auction sites that sell goods accessible around the world. Trademark owners, seeing the success of Louis Vuitton, might begin suing in European countries shown to be favorable to national trademark owners. This raises the issue of how much vetting, if any, online auction sites must do to stop counterfeit goods from being sold. Based on these polarized decisions, how will the United States and France harmonize their online auction site policies regarding trademarks to combat counterfeiting and protect consumers and trademark owners alike?
Counterfeiting is a global problem that can not be easily dismissed. Counterfeiting prevents the trademark owner's ability to guarantee quality products to its customers and hampers a consumer's ability to associate goods and services with their source.' 9 There is no denying that the internet provides a way to fuel counterfeiters' illegal practices by making any type of good readily available at the click of a button. The United States' failure to require eBay and other online auctioneers to ensure the authenticity of the goods sold exacerbates an already immense global problem. Though the Louis Vuitton decision was perhaps too nationalistic and harsh, the French were correct in determining that online auction sites must exert more control over the goods being sold. Online auction sites are in the best position to install measures to help combat the sale of counterfeit goods. This discussion does not condone restricting free trade, but it does encourage online auction sites such as eBay to take a few extra steps to reduce the number of counterfeit goods sold on its auction site. Though online auction sites have responsibility, trademark owners should not shift the blame solely or even principally onto these websites. Just as trademark owners spend time and money building their brand, they should also be willing to spend the money it takes to police their trademarks and protect consumers. No solution is complete, but more could be done to protect consumers in the battle against the sale of counterfeit goods.
Part one of this Note discusses the background of counterfeiting's global impact, what constitutes a counterfeit good, and background information on eBay. Part two explores the United States' and Frances' trademark laws, the Tiffany and Louis Vuitton decisions, how each country came to their diverging legal conclusions on policing online auction site trademarks, and how the trademark laws of the United States and France compare and contrast. Finally, part three discusses possible solutions to the problem of these polarized decisions and what came to an agreement with the French ISPs to block sites carrying content related to pedophilia, terrorism, and racial hatred content. She stated that "We can no longer tolerate the sexual exploitation of children in the form of cyber-pedophilia. We have come to an agreement: the access to child pornography sites will be blocked in France. Other democracies have done it. France could wait no longer."). [Vol. 20:2 POLICING TRADEMARKS ON ONLINE AUCTION SiTES can be done to further protect consumers and trademark owners alike.
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I. BACKGROUND INFORMATION ON ONLINE AUCTION SITES AND THE GLOBAL EFFECT OF COUNTERFEIT GOODS
It is essential to harmonize online auction trademark policies between countries because online auction sites impact the global economy in a major way. 20 Some of the top destinations for e-business and e-commerce trading are online auction sites.
21 E-commerce trading and e-business make more than 250 online auction sites a hotbed for conducting Internet trading and business. 22 The most well-established online auction sites are eBay, Yahoo, and Amazon.
23
"Online auction fraud [is] the Internet-related complaint most often lodged with state and federal officials." 24 And because these companies sell the most goods, they are the most likely to be venues for internet based fraud and deceit.. 25The Consumer Reports National Research Center surveyed eBay buyers and almost half replied that they had encountered deceptions.
26
The traditional retail economy is falling behind e-commerce retail sales, which is growing at about six times the rate of retail sales in the United States. 27 Unfortunately, online sales of counterfeit goods are also growing at twice the rate of all online sales. 28 The problem has been growing so rapidly that at least one source projected that at the current rate "counterfeit goods will outstrip the 20. Though there are other online auction sites, this Note's focus is eBay's practices because its online auction site has had the most counterfeit litigation occurring across the world. sale of legitimate goods online in 2010 about three to one."29 Thus, it is important to learn how counterfeit goods enter consumers' channels of trade and influence consumers' purchasing.
A. How Counterfeiting Permeates Channels of Trade
Consumers may have heard about counterfeit goods, but many do not know what counterfeiting actually means. Counterfeiting is the "deliberate use of a false mark that is identical with or "substantially indistinguishable" from a registered mark."
30 When a trademarked good is counterfeited, 3 the person using the trademark is doing so without the authorization of the trademark owner. The inclusion of "substantially indistinguishable" in the counterfeit definition is of particular importance because it allows for lower quality goods to be liable for counterfeiting by removing the requirement that the goods be identical to the trademarked good. 32 The reason the mark does not need to be identical is because that would require the quality of the goods to be the same for counterfeiting to have occurred. If this were the case, merchants with low quality products could get away with copying trademarked products because the lower quality good would be distinguishable from the high quality product. eBay's counterfeiting woes mostly arise from sellers claiming to be selling "genuine luxury products"; when in reality, the "genuine product" is a knockoff. There is no statutory meaning of knockoff, but it is usually defined as a cheap copy intended to remind a consumer of the original product, and therefore, in many cases, knockoffs are actually counterfeit goods.
37
Some knockoffs, however, are not counterfeit in the trademark sense, because they do not use a counterfeit name or label.
38 Conversely, it is still possible to be found liable for counterfeiting without identically copying the product.
39
By definition, an item that is counterfeit infringes on a company's trademark rights; however, it is still possible to be found liable for counterfeiting without identically copying the product.
40
In a typical counterfeiting case, unlike a trademark infringement case, the producer of the fake goods intends for the "trademark" to be nearly impossible to tell apart from the genuine article.
4 ' When the "copy of the genuine mark is so close that an ordinary purchaser would not be able to tell the difference between fake and real, and all the other statutory criteria are met ... a court should find that counterfeiting has taken place."4 2 Another difference between counterfeiting and infringement is that counterfeiting is limited to marks registered on the principal register of the USPTO, unlike infringement, which can be for any trademark, whether on the federal registry or merely protected by common law state rights.
4 3 Despite these differences, both counterfeiting and trademark infringement involve the likelihood that consumers will be confused about the source of the goods or service.4 Additionally, both counterfeiters and infringers benefit from the goodwill built up by the trademark owner in his brand.
5
It is important to note that a mark can only be considered counterfeit if it is precisely related to the goods or services for which the genuine good is registered,46 and "[i]t is not counterfeiting to use another's trademark on or in connection with a good that is only related to those for which the genuine mark is registered. 
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counterfeit because cat food is not what Tiffany has registered on the principal registry, which is silver jewelry. Luxury goods are particularly impacted by counterfeiting because counterfeiters unlawfully take advantage of the prestige of luxury brands, which harms those brands' tradition, identity and image. 48 Since a counterfeiter is not primarily concerned with avoiding infringement, rather just making a profit, it makes sense that counterfeiters copy a mark identically in order to fool the consumer. 49 The product is made to purposefully deceive the consumer as to the source of the product. 50 The trademark placed on the "fake" product is outwardly indistinguishable from the genuine article. 5 ' This purposeful deceit is what makes counterfeiting a worldwide threat to consumers, companies, and the economy.
B. Why Counterfeiting is a Worldwide Threat
Why does counterfeiting matter? In order to understand why the French and United States decisions have a major impact on the economy, it is important to look at how the sale of counterfeit goods affects jobs, transactions, and consumers. Counterfeit fraud and deception are not merely online domestic issues. Worldwide, five to seven percent of the worlds' trade is in counterfeit goods, posing a threat to global health and safety.52 It has been estimated "that 750,000 American jobs have been lost due to overseas IP [intellectual property] infringement, and that $200 billion in U.S. sales are lost each year." 53 This problem is exacerbated when goods are sold online because of difficulties in "policing," or checking, to ensure those goods being sold are legitimately from the company listed. Counterfeiting crosses country lines through the Internet, using sites such as eBay, making it an international problem. While Customs can normally stop fake goods from entering the country at ports, it is far more difficult to police counterfeit goods on a website and stop those goods from entering the country. 54 Additionally, there are serious health and safety risks associated with certain counterfeit products, such as electrical devices, pharmaceuticals, automobile parts, and airplane parts. 55 For example, the Federal Aviation Administration estimates that 520,000 airplane parts, or two percent of all parts installed in planes, are counterfeit. 56 The Motor Equipment Manufacturers Association noted safety violations from automotive parts that were counterfeit, which is dangerous to consumers driving those cars because the quality standards in counterfeits are lower.
5 ' Furthermore, counterfeiters do not pay taxes, child labor is often used in making counterfeit goods, and counterfeiting helps support illegal activity as profits from the sale of counterfeit goods are linked to organized crime and drug trafficking. 58 With no limit to what types of goods can be counterfeited, it is easy to see how an online trading and buying website opens itself up to a potential world of illegal activity. A company's business and good name is threatened when it is being counterfeited or infringed.o When consumers decide what goods to purchase, they should be able to rely on trademarks and the quality those marks represent. 6 ' Indeed, "In the case of luxury items, such as ROLEX@ watches or GUCCI@ leather goods, failure to take action against counterfeiters can erode the status-symbol allure of these goods."
62 Technological innovations allow counterfeiters to make near-identical copies of products. 63 Additionally, because products are listed online on sites like eBay, it is hard to tell the counterfeit items apart from the genuine items because the consumer is looking at a picture of the good rather than the actual product. 4 A consumer who unknowingly purchases a counterfeit product, anticipating a bargain, is actually paying "an inflated price for an inferior product."' This threat is greatest with online auction sites because of the "intellectual property rights owners (and in particular, trademark owners) face daunting obstacles in first, uncovering the person responsible for selling counterfeit products and second, stopping their source." 68 Since the seller is usually unknown, a product can only be confirmed as genuine by a consumer viewing a picture of it on his or her computer screen.
C. The World's Largest Online Auction Website
Ebay is at the heart of the debate over online auction site counterfeiting. eBay has described itself as "the world's largest online marketplace -where practically anyone can sell practically anything at any time." 6 9 eBay started in 1995 when Pierre Omidyar wrote a code for an auction website that he ran from his home computer.
7 0 The auction website went public in 1998. More than one hundred million people around the globe now use eBay's online marketplace to either buy or sell goods. 72 The users include individuals, small businesses, and enterprises that take advantage of the eBay business model and auction every type of good imaginable. 74 Its online marketplace structure enables trade on a local, national, and international basis, 75 and millions of items are traded each day on eBay's online "platform." This platform is a means for parties to arrange payment and delivery between each other so that no one at eBay ever physically possesses the goods that are offered for sale;
66. See Brown, supra note 27 ("In addition, the Internet is ideally suited to protecting the anonymity of the operator behind such trade. Web sites are easy to set up, easy to take down and scam operations are easy to relocate. Local police are no match for this.").
67. 
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eBay is merely a facilitator of the transaction. Their business model has attracted the attention of individuals and business owners alike across the world, and eBay has a large hold on the domestic and international online marketplace." eBay has approximately eighty-four million users in thirty-nine markets worldwide,1 8 and this tremendous worldwide participation in eBay has changed 79 the face of Internet commerce.
In 2007, the total value of items sold on eBay's trading platforms was nearly $60 billion, 80 meaning that "eBay users worldwide trade more than $1,900 worth of goods on the site every second." 8 ' With this massive volume of trade also comes a high-risk of encountering counterfeiters. Counterfeiters create goods that look similar enough, if not identical, to original products in order to fool a consumer into purchasing the counterfeit "knock off" as an original. eBay is aware of the presence of counterfeiters on the auction website and offers the following tools, programs, and resources in order to keep consumers safe on their website: eBay Feedback, Buyer Protection, Spoof (Fraudulent) Web Site Protection, eBay
82
Security Center, and Verified Rights Owner ("VeRO") Program.
The main program to protect consumers and companies from fraudulent activity is the VeRO Program, which addresses listings offering potentially infringing items posted on the eBay website. 83 VeRO is a notice and takedown system in which intellectual property owners can inform eBay of any listing that potentially infringes their rights, and then eBay can remove the listing. 84 in this program.
Despite these precautions, trademarks and goods are continually counterfeited and consumers are defrauded by purchasing items believed to be genuine. It might seem odd that a company as large as eBay would not have more effective tools in place to stop counterfeit trademarks and goods from entering channels of trade, but eBay isn't completely to blame because between constant technological innovations and a high volume of sales, counterfeiters can slip through the cracks regardless of the mechanisms in place designed to detect them.
According to United States law, trademark owners are in the best position to locate and identify counterfeits of their products because owners are far more knowledgeable about what is counterfeit than an online auction house. 87 Online auction sites house hundreds and thousands of items, and they are usually unaware of the differences that set a genuine article apart from a counterfeited one. However, the French do not agree, and now the trademark world has two polarized decisions that could change the way luxury companies litigate online auction counterfeits.
II. CURRENT UNITED STATES AND FRENCH TRADEMARK LAW
A. The French Decision
An Explanation of French Trademark Law
In France, a trademark is a sign capable of graphic representation that serves to distinguish the goods or services of a natural or legal person. 88 The rights to a mark are "acquired through registration and the use of the mark by another in any way on goods similar to those of the registration is an infringement. 
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Commerce, a court specialized in commercial litigation." 9 ' This commercial litigation extends to trademark disputes and issues revolving around counterfeit goods. Since online counterfeiting crosses country lines, the French, in order to sue defendants that sell potentially counterfeit goods to French citizens, have liberal personal jurisdiction policies that allow them to sue in France and not in the country in which the alleged infringer is located. 92 In order to have jurisdiction over a defendant in France, the plaintiff must prove there is jurisdiction under Article 46 of the French Civil Procedure Code. Article 46 states that the plaintiff has jurisdiction to sue in the place where the damaging fact occurred or where the damage was suffered. 94 In the case of websites, "the jurisprudence in Section 46 approves the criterion of accessibility of a foreign site to the French public to justify competence of French jurisdictions.
However, a French trademark is infringed only if the website targets the French public.
96
French courts look to a number of factors to determine whether a website targets the French population. First, the court looks at the language used on the website. 97 For instance, the use of a foreign language would indicate whether that website owner intended to operate in France or not.
98 If the language were primarily English, the courts would probably find there to be no trademark infringement in France. 99 However, if a website were entirely in French, this could lead courts to believe a company was targeting the French people. Secondly, the court can look to the availability of products and whether the website is using the contested trademarks to offer products and/or services for sale within the French territory. 100 Therefore, if an online auction site is accessible to the French public, despite originating in a foreign country, the availability to the French public might be sufficient to justify the courts to allow French jurisdiction.lo0
With regard to the specific jurisdiction the Cassation Court retained over eBay, the court found that French eBay is a holding company of the eBay group1 0 2 and was responsible for the operation of the French site, headquartered in California.' 0 3 As such, the court held eBay liable for the actions of eBay International AG.' In its findings, the court noted there was an "absence of conventional provisions between France and the United States regarding conflicts of jurisdiction, [w]hereas the Cassation Court extends the internal jurisdiction rules to international order." 0 5
Because the alleged damage occurred in France, it did not matter that eBay was headquartered in California or in another part of the world; it is where the damage occurred, and in this instance, that damage occurred in France.
"The general principles of liability under civil law are set by Articles 1382, 1383 and 1384 of the Civil Code." 06 Article 1382 provides that one who causes damage to another is obliged to compensate for that damage.o 10 Article 1383 provides that every person is liable for the damage he or she causes, "not only by his intentional act, but also by his negligent conduct or by his imprudence."', 08 Finally, Article 1384 provides that one is not only liable for damages created personally, but also for the acts of persons for whom he is responsible or by things in his custody. 109 The main thrust of these three Articles is that if someone causes damage to another, regardless of whether it was intentional or negligent, that person is responsible for those damages and must compensate the injured party.
Even though France has general civil liability, there is a code specifically occurred in France); (2) the inclusion of prices in a particular national currency (eg, euros); and (3) the inclusion of a French address or telephone number for contacts or the option to order products in or from France. Under CPI article L.713-2, "unauthorized reproduction, use, or affixing of a mark; and the use or reproduction of marks for goods or services identical to those designated in the registration"' 1 3 is considered trademark infringement. Additionally, under CPI Article L.713-3, the "reproduction, use, or affixing of a mark; or use of a reproduced mark for goods or services that are similar to those designated in the registration" and the "imitation of a mark and the use of an imitated mark for goods or services that are identical or similar to those designated in the registration" 1 l 4 is prohibited. Thus, the reproduction, use, or affixing of a trademark, as well as the use of the reproduced trademark, is forbidden in the case of products or services identical to those described in the registration, except in the event of an authorization from the owner. '' 5 Some of the world's most luxurious goods are produced in France, and thus trademarks are particularly well protected.1 6 The Cour de Cassation" 7 made specific reference that Modt Hennessy-Louis Vuitton ("LVMH") represents luxury goods and were registered French Trademarks."' Indeed, Louis Vuitton and the LVMH brands"' 9 are well-known trademarks, and it is understandable that French law would want to protect these marks, just as the United States offers greater protection to its famous trademarks. 120 Articles L.711-4, L.714-4, and L.713-5 of the CPI specifically mention well known trademarks.121 Article L.714-4(a) and (c) of the CPI establish the criteria for "well known marks,"l 22 providing that a well known mark is an "earlier mark that has been registered or that is well known within the meaning of Article 6 bis of the Paris Convention for the Protection of Industrial Property" or "a trade name or signboard known throughout the national territory, where there exists a risk of confusion in the public mind." 123 The law clarifies that marks must be known by the public in general, not just those who buy the goods.1 24 The LVMH brands are indeed known throughout France, and if a counterfeiter were passing off his product as one of LVMH's, there would be consumer confusion as to the source or affiliation of that product.
Another CPI Article, L.713-5, is very pertinent to the Louis Vuitton case. Article L.713-5 provides that any person who uses a mark "enjoying repute for goods or services that are not similar to those designated in the registration shall be liable under civil law if such use is likely to cause a prejudice to the owner of the mark or if such use constitutes unjustified exploitation of the mark." 125 Therefore, a person or company is liable if they use a mark without permission of the owner, or if they create a lesser-quality product that is not similar to the high-quality product and would cause prejudice to the trademark holder. 30 Ultimately, eBay was unsuccessful in its defense and had to pay Louis Vuitton damages for indemnificatory royalties, brand image, and nonmaterial damage.
Le Commercial Court de
According to Article 46 of the French Civil Procedure Code, jurisdiction was deemed proper because the presumed violation caused substantial prejudice to France, where Louis Vuitton is headquartered.
13 2 Louis Vuitton claimed that eBay hosted obviously illegal advertising on all of its sites, which tended to favor trademark infringement and enormously damaged Louis Vuitton's brand and image.' 3 3 The French court system has jurisdiction to repair any trademark infringement that occurred in France on an Internet site, as long as the site is accessible to the French public; this is the case with eBay's sites.1 34 This ideology mirrors the European Community jurisprudence, which recognizes that the place where the damaging fact occurred indicates both the place where the damage occurred and the place of the event causing it.' 3 Therefore, based on a sworn statement that the French public could access the eBay sites, and that Article 46 allows a party to use the jurisdiction of the place where the damaging fact occurred or the place where the damage has been suffered, jurisdiction was deemed proper in France. 136 Regarding the subject of the litigation, Louis Vuitton demonstrated to the Cassation Court that eBay "clearly" advertised the sale of products on the eBay website that described counterfeit products.1 37 Beginning in 1999, Louis Vuitton sent eBay repetitive warnings that counterfeit goods were available on its website. However, Louis Vuitton claims eBay did not take any measures that would efficiently fight against counterfeiting.' 3 8 Louis Vuitton gave eBay some anti-counterfeiting suggestions, such as requiring the sellers to guarantee products offered for sale are authentic, or permanently closing the account of any offender after the first violation of selling counterfeit products.1 3 9
Additionally, Louis Vuitton said that eBay sometimes allowed questionable advertising, and did not close accounts of recurrent offenders even though trademark owners reported a violation. 140 Turning a blind eye toward repeat offenders and showing a "lack of effort" to stop counterfeit activities helped convince the court that eBay "clearly" advertised the sale of counterfeit products. eBay countered Louis Vuitton's accusations by stating that their website is a site-hosterl41 that does not participate in the sale of goods between parties; eBay is merely a simple storage provider that does not participate in the content of the listing or the contracts created between the seller and the buyer.1 4 2 However, eBay was cognizant of illegal activity. French eBay claims it immediately removed advertising that was obviously illegal when reported by third parties.1 4 3 Additionally, eBay recognized that counterfeiting fraud existed and set up a system called VeRO, which is "a program helping protect intellectual property," reimbursing the users who are the victims of counterfeiting up to the limit of 150 Euros.'" Louis Vuitton chose to not join this program.1 45 Since November of 2006, eBay has adopted many additional measures intended to fight counterfeiting while also maintaining "the freedom of expression" of its internet users.146
Louis Vuitton also noted that because eBay was not limited to data storage, but also performed brokerage activity, which is its main activity, that this action prohibited eBay from invoking the regime of limited responsibility, reserved by the legislation for hosting services or simple technical service providers.1 4 7 Despite eBay's plea that it was a simple host provider, the court invoked its civil liability by proclaiming that eBay operated as a firm specializing in online brokerage services.
14 8 The court concluded eBay was a major participant in the sales on its sites and played a very active role in commercial campaigns meant to increase the number of transactions and 148. Id at 10. The French court found it was obvious that eBay is a brokerage site and that the defending companies cannot benefit from the status of technical providers in the sense of Section 6 regarding trust in on-line trade, since they perform a commercial activity with the remuneration based on the sales of products on the auctions and, therefore, their activity is not limited to hosting of Internet sites, which would permit eBay to benefit from the provisions, applicable to hosting services only. Louis Vuitton's mark was allegedly harmed from 2001 to 2006 by the prejudice caused to it by eBay's illicit behavior.' Louis Vuitton brought forth evidence that the total commission eBay collected for the sale of their counterfeit products on its French eBay online auction site was 1.6 million Euros, and that ninety percent of products sold were counterfeit.1 54 Because eBay collected remuneration for each sale of counterfeit products, the illicit use of Louis Vuitton's rights harmed Louis Vuitton's image and caused moral damage.' 55 Contrary to Louis Vuitton's claims, eBay indicated that there was no risk of confusion between authentic Vuitton products and counterfeit Vuitton products sold on the eBay sites.1 56 Despite eBay's pleas, the court stated that, on a very large scale, eBay favored and amplified commercialization of counterfeit products through the online auction sale of counterfeit products.' 57 The court articulated that eBay had an obligation to make sure its website activity did not result in illegal acts that would cause damage to businesses.' 58 Additionally, the court stressed eBay This lapse in obligation aggravated the court, and it believed that eBay exercised gross negligence by its repeated violations and failure to implement any efficient technical or human solutions to prevent sale of counterfeit products on its sites. On top of that, the court believed eBay was facilitating illegal trade for the "obvious purpose" of collecting earnings and commissions from the counterfeit transactions.1 60 On the face of it, it appears that the French court weighed heavily against eBay on the fact that it collected commissions and profits from selling counterfeit goods.
The Court also said that eBay deliberately refused to create efficient and suitable means to fight against counterfeiting,' 6 ' such as obliging sellers to provide, upon request, a purchase bill or a certificate of authenticity of the products put on sale and found that to be an aggravating factor. Additionally, the court stated that eBay refused to permanently close the accounts of sellers found to be selling counterfeit merchandise after the first violation and to immediately withdraw illegal advertising reported by the LVMH company departments responsible for fighting against counterfeiting.1 62 Finally, the court commented that eBay should not be entitled to ask companies that are victims of counterfeiting on its sites to contribute financially to the fight against illegal activities committed on eBay.163 The French court was appalled that eBay would require a third party company that had no control over its website to contribute financially.
The underlying reason for the decision on the merits was that Louis Vuitton had exceptional worldwide recognition after decades of hard work, placing it among the most prestigious brands in the world. 1 6 The French court found that "globalization of trade and appearance of new means of communication related to freedom of trade have favored commercialization of fraudulent products, including counterfeit products, which are a distortion of legal economy."' 65 The court recognized that Louis Vuitton was the victim of sufficient . eBay should have emphasized . .. in sufficient clarity, that civil and penal con sequences can be imposed on those who sell or buy counterfeits.").
Louis Vuitton, RG 2006077799 at 12.
160. Id at 10. The French court stated, "Whereas, the report of a renowned expert, Mr. Maurice Nussenbaum, which, however, was not prepared adversarially, was placed in evidence in order to enlighten the Court, whereas, at the outcome of his study, such expert found, on the basis of eBay's own statistical data, that during the months of April to June 2006 149,739 advertisements including the Louis Vuitton trademark were broadcast on all of the eBay sites and gave rise to 96,581 actual sales; whereas, the average price of such sales was f 96. 50 This decision punished eBay for being an online auction site that could not exercise the type of proper care or control over its sellers that the French wanted, and, in the end, the nail in French eBay's coffin was that it collected commissions from the sale of counterfeit goods. This decision came down just weeks before the Tiffany decision, which came to a remarkably different conclusion.
B. The United States Decision: Tiffany Inc. v. eBay, Inc.
An Explanation of the United States Trademark Act
The Lanham Act 167 is the federal statute that governs trademarks in the United States.' 68 The Lanham Act defines a trademark as:
any word, name, symbol, or device, or any combination thereof used by a person, or which a person has a bona fide intention to use in commerce 69 and applies to register on the principal register established by this chapter, to identify and distinguish his or her goods, including a unique product, from those manufactured or sold by others and to indicate the source of the goods, even if that source is unknown.1 70 Trademark law includes both federal statutes and state laws and serves at least four main functions:
(1) They identify a particular seller's goods or services and distinguish them from those sold by others; (2) They signify that all goods or services bearing the mark come from or are controlled by a single source; (3) They signify that all goods or services bearing the same mark are of an equal level of quality; and (4) They serve as a primary method to advertise 
MATTHEW BENDER, TRADEMARK AND UNFAIR COMPETITION DESKBOOK, 1-2 GILSON ON TRADEMARKS § 2.01 (2008).
As currently defined by Section 43(a) of the Lanham Act, the term "trademark" refers to any word, name, symbol, or device, that indicates to the consumer both the source or origin of specific goods or services, and the quality associated with those goods and services. Id. and sell goods and services."' Trademark law affords owners of a trademark exclusive right over the use of the trademark, meaning registered common law trademarks cannot be used on or in connection with a product without permission from the trademark owner.1 72 Under the Lanham Act, a person may apply to register their trademark at the USPTO.1 73 The touchstone of both common law and federal statutory trademark infringement claims is whether the manner of the defendant's use of the mark is likely to cause confusion, mistake, or deception among consumers.1 74 Use of a registered trademark without permission from the mark owner can result in statutory legal consequences for the unauthorized use.1 75 Mark owners can face financial and reputation damages if their mark is used outside of their control.'
Therefore, "the most fundamental protection afforded by the Lanham Act prevents the unauthorized use of another's trademark for the same or related goods or services, since consumer confusion, mistake, or deception is inevitable in most cases where two sources put out related goods or services under the same marks."' 7 7 Trademark law thwarts the use of identical or similar marks in a way that causes consumer confusion, mistake, or deception about the actual source of goods or services.
A trademark's main purpose is to be a source identifier that protects the investment made in a mark by its owner, thereby encouraging production of quality goods.1 7 8 Generally, the more a mark owner invests in the trademark, the more "goodwill" there is built up in the mark.1 79 A trademark serves as a symbol of the goodwill a business has acquired, and without the identification function performed by trademarks, buyers would have no way of returning to buy products that they prefer. 180 Therefore, Section 32(i) of the Lanham Act states that if the owner of a mark desires, it can "bring a civil action against a 83 brought an action against eBay for the sale of counterfeit TIFFANY® goods being sold on eBay's website; namely, TIFFANY@ silver jewelry.'" The TIFFANY® brand is renowned as a highquality, luxury good.'1 8
The TIFFANY® marks are indisputably famous, valuable assets owned by Tiffany, and the right to use the TIFFANY® marks in U.S. commerce has become incontestable.'
86 Incontestability occurs when a mark owner registered on the Principal Registry has continuously used the registered mark in commerce for the goods or services listed on the registry for five consecutive years, subsequent to the date of such registration, and is still in use in commerce.' 
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eBay denied that it helped facilitate the sale of counterfeit goods, especially with the way its business model is set up and the amount of money spent combating trademark infringement. eBay's business model is based on two components: the creation of listings and successful transactions between sellers and buyers. eBay makes its profits based on sellers' payment of an initial insertion fee and a final value fee based upon the final price for the item sold.1 90 eBay does exercise control over the sellers by requiring all users to register with eBay and to sign a User Agreement forbidding users from violating any laws, third party rights, and eBay policies.1 9 ' If a user violates the agreement, the seller can be punished, which includes a warning, suspension, or expulsion.1 9 2 eBay can also restrict items being sold or listed on the auction website, and has a Trust and Safety Department, consisting of more than "[two hundred].. . individuals focus[ed] exclusively on combating infringement, at a significant cost to eBay."' 9 3 eBay has made significant investments in anticounterfeiting initiatives and has invested around twenty million dollars each year on programs to advance safety on its website.
94
In order for Tiffany (or any company) to prevail on its trademark infringement claim, Tiffany had to establish that "(1) it has a valid mark that is entitled to protection under the Lanham Act; and that (2) the defendant used the mark, (3) in commerce, (4) 'in connection with the sale ... or advertising of goods or services,' (5) without the plaintiffs consent."' 95 In addition, Tiffany had to prove that eBay's use of its mark was likely to cause consumer confusion, mistake, or deception as to the origin of the goods.'
96 Tiffany failed to meet these standards by not proving that eBay knowingly encouraged others to dilute Tiffany's trademarks and by failing to demonstrate that eBay possessed knowledge or a reason to know of specific instances of trademark infringement or dilution as required under the law. 19 Taking both sides' liability into consideration, the court stated that the heart of the dispute was "who should bear the burden of policing Tiffany's valuable trademarks in Internet commerce." 98 Though eBay may have generally known that counterfeit Tiffany goods were being sold on its site, the 190. Id. at 475. "eBay's revenue is based on sellers using eBay to list their products and successfully completing sales through eBay." Id. 200 Quite simply, the law demands more specific knowledge as to which items are infringing genuine luxury brands on eBay's online auction site and which seller is listing those items before requiring eBay to take action. 20 ' Tiffany did acknowledge that the individual sellers, not eBay, were responsible for listing and selling the Tiffany counterfeit items. However, Tiffany believed eBay was obligated to investigate and control a seller's illegal activity.202 The court found, "In determining whether eBay is liable, the standard is not whether eBay could reasonably anticipate possible infringement, but rather whether eBay continued to supply its services to sellers when it knew or had reason to know of infringement by those sellers." 203 Therefore, the court did not use the "reasonable anticipation" standard.
2 0 In fact, according to the court, eBay did everything in its power to stop infringers once it knew of the illegal activity.
On the other hand, the court did not believe that Tiffany did enough to stop counterfeit goods from being sold, stating that the company invested "relatively modest resources" to combat the issues.
2 05 Three to five million of the fourteen million Tiffany budgeted over the last five years to combat counterfeiting was spent litigating this issue with eBay, and the court was unimpressed by the way Tiffany chose to spend its anti-counterfeiting money. 206 Additionally, "Tiffany's time dedicated to monitoring the eBay website and preparing [Notice of Claimed Infringement forms] was limited," and it was not until 2006 that Tiffany began reporting violations on a daily basis to eBay.
207
Tiffany also rejected the use of additional technology that had been suggested by eBay to help monitor and report violations, but it never attempted to develop its own technology to expedite the process of monitoring counterfeit products 199. LaLonde, supra note 76. See also Tiffany Inc., 576 F. Supp. 2d at 514 ("There is no dispute that eBay was generally aware that counterfeit Tiffany jewelry was being listed and sold on eBay even prior to Tiffany's initial demand letter.").
200. 
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on eBay. 208 The court did not believe eBay's VeRO program was unduly burdensome and thought Tiffany's commitment to reporting infringing listings through the VeRO Program had been "sporadic and relatively meager." 2 09 In sum, Tiffany's lackluster efforts to monitor its trademark convinced the court that Tiffany's idea of "combating counterfeit sales" was suing eBay rather than through its own monitoring.
Tiffany believed that it had adequately tried to inform consumers of counterfeiting problems on eBay. eBay encouraged rights owners, as an educational tool for consumers, to create an "About Me" webpage on the eBay website to inform eBay users about their products, intellectual property rights, and legal positions.
2 10 Tiffany took advantage of this tool and created a page in 2004, which said, "Most of the purported 'TIFFANY & CO.' silverjewelry and packaging available on eBay is counterfeit." 21 ' "The "About Me" page explained that genuine Tiffany merchandise is available only through stores, catalogs, and Tiffany's own website, and that the manufacture and sale of counterfeit Tiffany goods on eBay is a crime". 212 Ultimately, the New York court emphasized that when a company has a trademark, it is not the job of other companies to be responsible for protecting that intellectual property. Trademark rights holders bear the primary responsibility to police their trademarks. 213 Tiffany argued that because eBay could potentially screen out counterfeit TIFFANY@ goods more cheaply, quickly, and effectively than Tiffany, the trademark policing burden should shift to eBay. 214 According to the court, "Certainly, the evidence ... failed to prove that eBay was a cheaper cost avoider than Tiffany with respect to policing its marks." 2 15 More importantly, the court also noted that, "Even if it were true that eBay is best situated to staunch the tide of trademark infringement to which Tiffany and countless other rights owners are subjected, that is not the law." 216 In fact, the law states that the trademark owner is responsible, and the burden lies solely with that owner. 
POLICING TRADEMARKS ON ONLINE AUCTION SrrES
The opinion did leave open the possibility for an online auction website to be liable for trademark infringement. If any manufacturer or distributor intentionally induces a person or company to infringe a trademark or continues to offer or supply its product to a person that is known to the company to be violating trademark rights of a genuine trademark, then the manufacturer or distributor is contributorily responsible for any harm that occurs as a result of the deceit.
17
The court emphatically stated, "Such blatant trademark infringement inhibits competition and subverts both goals of the Lanham Act. By applying a trademark to goods produced by one other than the trademark's owner, the infringer deprives the owner of the goodwill which he spent energy, time, and money to obtain." 2 18 However, because eBay did take reasonable steps to subvert the malfeasance of trademark infringers, the court was very reluctant to place any liability on eBay.
This decision did not remove eBay from all potential liability because "eBay [does] have a legal obligation, once it [knows] of specific instances of counterfeiting, to stop those sales." 21 9 Nevertheless, just because eBay had that obligation did not mean that Tiffany could abandon its responsibility to alert eBay to potentially infringing listings. 220 Once sufficient efforts had been made by eBay to eliminate listings that it knew or had reason to know offered counterfeits, "Tiffany bore the burden to stop the sales of any other, more nonobvious counterfeits, those that eBay could not otherwise know or have reason to know were infringing."
22 ' Tiffany was aware of the Louis Vuitton judgment at the time its lawsuit against eBay was being heard. 222 In a letter addressed to the court, Tiffany requested the New York court to recognize the decision issued on July 3, 2008, by the Commercial Court of Paris, France, and "give preclusive effect to factual determinations made therein." 223 However, for reasons not stated, Tiffany withdrew its request. 224 This note is the first indication that the United States court knew of the Louis Vuitton decision and consciously disregarded the Commercial Court of Paris' factual and legal determinations grounding the Tiffany decision solely in U.S. law. 
C. Diferences Between French and United States Trademark Law
The main difference between French and United States trademark law is the seemingly nationalistic nature of the French trademark system. In France, the "co-existing system combining Community-wide trademark rights and territorially-based national trademark rights are similar, but only in a general sense, to the trademark system in the United States." 225 Unlike the United States, France treats trademark rights similar to property rights.226 French Intellectual Property Code, Article L. 713-2 "provides that a trademark is infringed, even where there is no likelihood of confusion", when "(1) defendant reproduces the characteristic elements of the mark, or (2) defendant uses the mark in any act of commercial competition conducted with a counterfeit mark.',227 Also, both the United States and French trademark law are concerned with the trademark owners' goodwill and reputations, which require investment of financial and intellectual resources.228 However, the French may find infringement even in the absence of likelihood of confusion.
29
Beyond each country's own trademark laws, France and the United States are also bound to other states or treaties. The French, besides having national trademark laws, are bound to the rules of the European Union and treaties to which France is signatory.
230 "Trademark rights are limited territorially and the applicable law depends on each national or regional regulation."231 For instance, "the owner of a French trademark cannot prevent the use and/or registration of its trademark by a third party outside France if it does not own foreign trademarks."
232 Also, the United States system provides for nationwide registration under the Lanham Act, yet acknowledges state-granted 233 registrations.
Another distinction is that United States "law and public policy tend to favor consumer welfare and freedom of competition., This difference has mostly been litigated in regard to search engines and keyword advertising.
236
The United States and French trademark infringement laws do share some similarities, namely consumer protection where there is a likelihood of consumer confusion, mistake, or deception.237 For instance, French Article L.313-3 provides that a trademark is infringed where there is a likelihood of confusion 23 8 and "(1) defendant reproduces a mark for products or services similar to those listed in the trademark registration, or (2) defendant imitates a trademark or uses an imitated trademark for goods and services that are identical or similar to those listed in the trademark registration." 2 39 Under the Lanham Act, the United States is also concerned with the likelihood of confusion, mistake, or deception as to the source, sponsorship, affiliation, or 240 endorsement of a good or service.
Despite any similarities in trademark law, the Tiffany and Louis Vuitton judgments clearly amplify differences between the two countries' views regarding online auction site trademark infringement and how future litigations might be handled in each respective country.
III. ANALYSIS OF How THESE DECISIONS MIGHT AFFECT EUROPEAN AND UNITED STATES LITIGATION
A. Was the United States or French Trademark Decision "Correct"?
It is important to consider the merits of both the United States and French trademark judgments. Both decisions carry important information about the way these two countries view trademarks and the amount of responsibility necessary to maintain a trademark brand. So, is one decision more "correct" than the other, or can United States and French trademark law learn from each other to create a more uniform global approach to policing trademarks on online auction sites? 
Why the United States Decision was Correct
Why should a company be responsible for monitoring another's trademark rights? This is a major question raised by Tifany Inc. v. eBay, Inc.
2 4 1 The Lanham Act does not shift the burden for policing trademarks from one who owns the mark to one that facilitates the sale of goods (or services) in association with that mark. 242 The primary goal of United States trademark law is to protect consumers from confusion, mistake, or deception about the source or sponsorship or affiliation of goods and services, 243 not for a non-trademark owner to seek out and prevent trademark violations.
2 44 Though the French are concerned with protecting consumers, the Louis Vuitton decision did not appear to be as concerned with consumers as it did with protecting and limiting damage to the trademark owner.
eBay does not believe that LVMH is at all concerned about its consumers. In fact, eBay stated, "If counterfeits appear on [eBay's] site, we take them down swiftly," 24 5 meaning eBay is dedicated to protecting consumers from counterfeit goods by removing them as quickly as possible. eBay also said that the ruling is not about counterfeiting as much as an attempt by LVMH "to protect uncompetitive commercial practices at the expense of consumer choice and the livelihood of law-abiding sellers that eBay empowers every day." 24 6 eBay's position was that the French court was more concerned about its wellknown trademark brands, and less about consumers and legitimate sellers on its French eBay online auction site.
Additionally, making online auction sites police the trademarks of other companies has many unintended consequences. Companies that trade branded products would be potentially banned from accurately describing products by their brand name, even though this has been proven to be within the boundaries of trademark law in the United States. Even the French are a bit shocked by the results of the LVMH decision.
25 0 Alexandra Neri, head of Intellectual Property for Herbert Smith, stated, "From.a legal point of view the judgment doesn't make any sense. Before this decision eBay obtained 18 others that said the company wasn't liable." 25 1 Because the French are so protective of intellectual property rights, especially of famous brands, 252 the decision has seemingly become too nationalistic, protecting brand owners at the expense of free trade and consumer choice.
eBay is acutely aware of the counterfeit sales and has taken measures on its website to combat the issue. eBay provides intellectual property rights owners, through its VeRO program, the opportunity to report, and have eBay remove, listings on the site that infringe on their rights.
25 3 Although reporting violations requires constant monitoring by intellectual property rights owners, especially since millions of sales go through eBay, it is much cheaper than 254 suing eBay and asking eBay to do the same type of monitoring. It is more advantageous for intellectual property rights owners to retain control of reporting violations, because if they do not eBay would have to "pull every suspect listing even if to do so would be detrimental to the reputation of the branded product from accurately describing it by its brand name, so long as the trader does not create confusion by implying an affiliation with the owner of the product. infringements.
Communication has been globally expanded thanks to online sales. However, "if intermediaries have to take on the burden of policing trademarks, many internet service providers will take the easy route and remove any posting that is even remotely suspicious. That would effectively quash the extraordinary growth of online commerce and speech." 2 5 7 Forcing online auctions to police trademarks could expand the trademark legal regime and threaten the success and viability of online auction site businesses and e-commerce generally. 258 Also, if an online service provider is suddenly liable for its users violating trademark laws, the online auction sight might decide to remove anything and everything that could be an infringing item.
2 59 Removing these items might be"[t]hat slippery slope [which] will turn service providers into censors, potentially leading to removal of creative and lawful online conduct and speech." 260 Tiffany, like all retailers and distributors, would like the opportunity to control the distribution channel.261 However, if this decision had gone the other way, it could have led brand owners to be less vigilant about their trademarks and more vindictive towards online marketplaces that did not, or could not, remove all possibly infringing items. only ten percent of items sold on eBay are genuine, LVMH did not see how contributing financially would stop the sale of counterfeit goods. Shoppers are also not silent about receiving fake products. Currently, as many as 125 consumers have filed complaints with eBay because the believed the Tiffany items they purchased are counterfeits. 274 The combination of blatant counterfeit sales and consumer complaints puts some of the onus on eBay and not the trademark owner. Because fake merchandise is so readily available to consumers, it does not seem unreasonable to take inexpensive measures to enhance the security on eBay's website.
The Virtue of the French Decision
eBay's motivation to combat counterfeiting might be suspect, given that it makes a profit from each sale. Even though trademark owners are vigorously fighting and spending money to stop the sale of their counterfeit products, eBay is making a profit off of those sales because "[e]Bay takes a small percentage of the value of every sale on its site, as well as a flat fee, and thus earns money from counterfeits sold on its site as well as genuine items." 2 7 5 Though eBay reports that less than one in every 10,000 items generates a fraud complaint, active for days and snare multiple buyers. Selling 1.7 billion items adds up to a lot of transaction fees, and the French were rightly upset at eBay's conflict of interest because stopping the sale of counterfeit goods on eBay means that the company loses commissions.
With the combination of eBay's lack of control over sellers, making companies financially contribute to a business model they have no control over, and the collection of commission off of counterfeit products, it is not surprising that the French court believed their LVMH decision was justified. The French eBay site blatantly marketed and sold products that were counterfeit, and the explanation that they were merely a site host that facilitated transactions was not a good enough reason for the French to relieve eBay of liability. Though there is no indication that the Louis Vuitton decision was anything more than a protection of French trademarks, such a judgment of this type of litigation could lead other trademark owners to believe they could be successful as well.
IV. POTENTIAL SOLUTIONS
The most practical solution to these polarized decisions would be for the United States and France to harmonize their online auction site trademark laws and policies in the appeals process of these cases. Not only would this make it easier for eBay and other online retailers to conduct business internationally, but it would also cater to the general long-term goals of trademark owners to seek uniformity in worldwide trademark laws.m Due to globalization, it is imperative to harmonize international trademark laws and procedures because greater uniformity of these laws will "reduce costs, expedite registration and help ease administrative burdens on trademark owners." 2 89 Treaties, use of model templates, and the passage of preemptive legislation are all means available to harmonize trademark laws.
0
This, however, is a lofty goal. Organizations such as INTA have created a model anti-counterfeiting bill to harmonize laws, 29 ' and perhaps it will take an entity like INTA to harmonize worldwide trademark laws. It is also important to note other countries in Europe may not follow France's lead in favoring trademark owners.
292 Despite efforts to harmonize trademark laws across the European Union, 293 it has not yet occurred. Therefore, since harmonization of international trademark laws is unlikely to happen anytime soon, it is important to find some realistic solutions to the counterfeit problem on online auction sites that will appease both sides. It is undeniable that fraudulent activity occurs on online auction sites. The question is what practical, reasonable steps can be taken to curb the counterfeiting and how online auction site policies and regulations can be amended to require these changes. This is a straightforward argument about whether "online auction sites should be pro-active in policing the property being sold on their sites." 2 94 eBay has taken measures to prevent fraudulent behavior, but is it enough? Though shoveling all the liability on online auction sites is not the solution, eBay should not be given a get out of jail free card for hosting illegal counterfeit activity. Greater, more cost-efficient measures need to be implemented by eBay to curb behavior that forces brand owners to police their trademarks so inefficiently. 295 Additionally, some responsibility must be placed on the consumer, because counterfeiting luxury goods would not exist if there were not a market to purchase them.
A. Making the Online Auction Site more Liable
The main problem with placing all trademark policing responsibilities onto the trademark owner is the potential for willful blindness from eBay. Since online auction sites make a profit off of counterfeit sales, there may not be an incentive to be as diligent in removing counterfeit items. If online auction sites were only responsible for "general" anti-counterfeiting measures, they might fail to investigate specific infringement, even though the online auction site might have the knowledge that specific trademarks were being infringed. 296 eBay's conflict of interest between stopping counterfeit activities and making a profit becomes more apparent the further one digs into its business practices. In the Tiffany case, eBay recognized and admitted that its "buyers [were] very interested in brands" 297 and in order to attract potential buyers to its website, eBay dedicated a significant amount of time to assisting the growth of eBay sellers in the Jewelry & Watches category. 29 8 In fact, eBay considered itself to "be a competitor of Tiffany and the principal source of 'value' pricing of Tiffany jewelry," and eBay "regularly conducted promotions to increase bidding on auctions and to increase sales of fashionable and luxury brands, including Tiffany." 299 Though the New York court did not find this information detrimental to eBay, on a broader scale it is detrimental to 294 
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trademark brand owners. Because eBay used the phrase "value pricing," it is puzzling how the court applauded their anti-counterfeiting measures when Tiffany's "About Me" page and business practice advised consumers the sale of products is tightly controlled and that there is never value pricing. 30 Making an online auction site more prone to liability might provide an incentive for online auctions to police their markets more carefully. 30 1 Nevertheless, "while it may be tempting to force eBay into changing its business practice to better suit intellectual property rights owners, it is unlikely to have any long-term effect on an issue which really needs a well-structured rights protection regime to resolve." 30 2 eBay can implement some wellstructured measures as a site host to further reduce the sale of counterfeit goods without completely revamping its online auction website. First, eBay can force consumers to check a disclaimer box every time a bid is placed indicating that the sale might not be authentic. Additionally, it could include a disclaimer saying that the only way to assure a genuine product is to purchase the product from the brand owner itself, and the consumer risks the chance of buying a counterfeit item. eBay can prompt the consumer to go to the "About Me" pages, 303 which list the manufacturers and, if the consumer desires, he or she can contact the manufacturer to make sure the item being purchased is indeed genuine.
Another possible solution is not allowing the sale of brand new luxury items on eBay, or, if there were brand new items sold, the luxury brand owner would be the exclusive seller. This would allow products to be authenticated either directly on the online auction site, or by some other means, such as a verification e-mail from the manufacturer or eBay. Non-manufacturer sellers, or consumers who are just re-selling products on eBay, could advertise the sale of products as "like new" or "unused," or comparable language, protecting both the consumer and the brand owner.
However, not everyone agrees that this type of authentication would be fruitful. "[I]f eBay [loses] its appeal in France it would likely have to reach an agreement with the luxury goods companies to track serial numbers," which would perhaps be too unwieldy and/or expensive, and eBay would lose all control of its pricing policy. 305 In the worst case scenario, eBay might have to 300. See LaLonde, supra note 76 ("Tiffany sells its new silver Tiffany jewelry in the United States only in its retail stores or through its catalogs, web site or Corporate Sales Department; the court referred to its distribution chain as tightly controlled. It never sells overstock merchandise or puts its products on sale at lower prices.").
301. Varner, supra note 264, at 174. 302. Actuate IP, supra note 68. 303. eBay did eventually provide a disclaimer for Tiffany, but eBay should perhaps implement this policy throughout the entire website for all brand owners. See Tifany Inc., 576 F. Supp. 2d at 491 ("The warning message also provided a link to the Tiffany 'About Me' Page. If the seller continued to list an item despite the warning, the listing was flagged for review.").
304 give up selling certain luxury lines altogether.
306
Despite concerns, this type of sales model has already been implemented with the website Portero.com. 307 Portero.com provides shoppers with the security of having the items sold authenticated, therefore removing the concern of selling counterfeit goods for both the consumer and the retailer. 308 This idea of having a portion of eBay that exclusively sells luxury goods authenticated by trademark brand owners is an option that could cut down the cost of litigation and uncertainty facing the online auction website today. 30 9 Having a portion of the online auction site allow for authentication should not be anymore burdensome to the online auction site than the twenty-million already spent310 in combating counterfeit practices.
However, what message does that send to the world in terms of keeping the Internet free and open to force an online platform to take responsibility for counterfeited goods? Take the Global Online Freedom Act of 2008, the goal of which was "to use United States influence -both governmental and commercial -to advance Internet freedom in repressive regimes.", 31 Making an online auction site more liable might force countries around the world into censorship and surveillance of the internet to avoid lengthy lawsuits and counterfeit goods from flowing freely across borders.
3 12 Though this Act is meant to focus on political freedom of the internet, countries could easily use this ability to block websites for counterfeit goods as a political platform. The European Union sees censorship as a trade barrier.
3 13 Therefore, blocking internet sites is not the answer, but regulating their content and how goods are sold is a more practical and cost-effective solution.
B. Focus more on Consumer Education
Although these decisions have focused primarily on the liability of the online auction site and the trademark owner, perhaps it should be recognized that more responsibility needs to lie with the consumer. At some point, online auction sites and luxury brand owners have no recourse if consumers are unwilling to cooperate and continue buying luxury knock-offs. Counterfeiters know that consumers crave cheap luxury goods, and as soon as a new design comes out, counterfeiters around the globe chum out fake versions and have no trouble selling them.
3 14 Shoppers pick up these knock-offs for one-tenth of the 315 cost and then pass off the good as genuine. Consumers around the globe do not seem to grasp the implications ofbuying a counterfeit good. For instance, in the United Kingdom ("UK") in 2006, twentyeight percent of the UK population purchased a genuine designer item, yet in the same year, about three million people bought a fake luxury item.
3 16 Consumers see fake items as "bargains," and in the UK sixty-four percent of people admitted to friends and colleagues that their "genuine" item was not real. 31 1 Perhaps if consumers were better informed as to the criminal links in counterfeiting and the potential implications of buying a counterfeit good, 318 the fashion industry might have a chance of beating the counterfeiters. 319 Similarly, in the United States, "one in four people in Los Angeles County knowingly bought, copied, or downloaded illegal goods in the last year." 320 Those who purchased these goods viewed their purchase of these products as a victimless crime.
32 ' Most consumers do not know that the sale of counterfeit T-shirts may have helped finance the 1993 World Trade Center bombing, 322 or that counterfeiting profits are one of the main sources of income supporting international terrorism. Counterfeiting schemes are run by criminal organizations also dealing in narcotics, weapons, child prostitution, human trafficking, and terrorism. 324 Consumers need to stop focusing on the goods and start focusing on the merchants. Instead of choosing bad merchants they need to be able to identify the good merchants 325 by either researching who they are purchasing goods from or informing online auction sites that they are unsure of a seller. Luxury brands also need to do a better job teaching the consumer about what is and is not genuine.326 If consumers stop knowingly buying fakes, the supply chain will dry up and counterfeiters will go out of business. 327 None of this is possible without collaboration between the online auction site, luxury brand owners, and consumers alike.
V. CONCLUSION
Counterfeit litigation regarding the policing of trademarked goods is far from over for eBay. eBay still plans on appealing the ruling of the French court, 32 8 and Tiffany still plans on appealing the New York District court's decision, as well. 329 Interestingly, the United States court did not decide whether eBay or Tiffany was more capable of stopping the sale of counterfeit goods on eBay, calling it an "open question left unresolved by this trial." 3 , Perhaps the appeal will shed more light on this question.
Additionally, even if the United States requires eBay to implement more stringent procedures on its online auction site, there is no guarantee that the sale of counterfeit goods will not migrate to other online auction sites, 331 or that France will believe the United States is being stringent enough. Not all online
